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CHAPTER THREE 

UNDERSTANDING THE THEME THING 

"Jfyou can't write your movie idea on the back of a business card, you ain't got a movie." 

- Samuel Goldwyn, Metro Goldwyn Mayer 

What does it mean to have a theme for trial? Why do you need a theme? Should you have 
one theme or many themes? In this chapter, you'll learn: 

• how to create a one-sentence description of your case; 

• how to make fairness points; 

• how to react to your opponent's themes. 

Sam Goldwyn might have made a good trial lawyer. To paraphrase Sam: if you 
can't write your trial theme on the back of a business card, you ain't got a trial theme. 

But exactly what is a "theme"? Is it simply a gimmick? Does it have any substance 
to it? Are you supposed to have one theme or many themes? Should the theme be 
obvious or subtle? Are you supposed to identify your theme to the court and to 
your opponent prior to trial? Do you tell the jurors that you have a theme? In short, 
exactly what is this "theme thing"? 

Themes come in all shapes and sizes and serve all kinds of different purposes for 
trial. Instead of struggling with the concept of a theme, you should try to accom 
plish two basic objectives as you prepare and begin your trial. First, you should tell 
the jurors what your case is about in one sentence. Second, you should develop a 
series of fairness points designed to show why it is fair for your client to win and 
unfair for your client to lose. 

3.1 Say It in One Sentence 

Can you describe your case in one sentence? 

As you present your case to the jurors, you need to simplify all your arguments 
and all your facts into a single sentence. If you cannot define the case and focus the 
main question for the jurors, your opponent will do so. 

Power Trial Method 

Special Printing of Power Trial Method, 2d, Chapter Three (FBSP1454) 
(c) 2018 National Institute for Trial Advocacy 

27 



© NITA 2018 degan 201s~o3-09 

Jefferson Bar Assoc. 31st Annual CLE by the Sea, April 11-14, 2018 

Chapter Three 

This one-sentence test is a good way to streamline the issues in the case, and it 
is an excellent way for you to introduce the case to the jurors. You can begin your 
opening statement with "This is a case about .... " You can also end your opening 
statement by repeating your one-sentence description of the case, and you can 
return to this sentence at the beginning and end of your closing argument. If this 
sentence, standing alone, is persuasive to the typical juror, then you will increase 
your chances of winning your trial. If you get it right, the jurors will enter the jury 
roorri with your one-sentence description in mind and repeat your sentence during 
the course of deliberations to help you win your case. 

Rather than forcing yourself to come up with a theme, force yourself to describe 
why you should win and what the case is about in a single sentence. The sentence 
does not have to be a short sentence. In fact, you can cheat a little by adding some 
clauses and conjunctions to the sentence. Of course, the shorter the better, but 
sometimes it is difficult to describe a complex case in a short sentence. 

3.2 What's Your PJR? 
Whether your description of the case works depends on only one factor: how will 

the jurors react to the sentence? We refer to this factor as the Possible Juror Reaction, 
or "PJR." You should consider the PJR for various one-sentence descriptions of your 
case and choose the description that has the best PJR. You do this by sharing the 
description with your friends, family, and colleagues, then listening to their reac 
tion. If you find that you are criticizing their reaction ("That's nor what I meant"), 
then you need to develop a more effective description. 

Listen to feedback on your theme. 

To illustrate this process, consider the following examples of one-sentence 
descriptions of cases followed by one view of the PJR. 

This is a case in which a company that builds homes actually admitted 
that a house it built had a major construction defect, but then the com 
pany refused to do anything to fix the defect. 

PJR: Wow. If someone built a house for our family and it had a big 
problem like some kind of construction defect, I'd be really upset. I would 
get really angry if they admitted there was a problem but then didn't do 
anything about it. I know this kind of thing has happened before-these 
builders sometimes have a problem and then don't fix it. 

Note that the one-sentence description is a general description of the case 
and thus doesn't name the parties or delve into the particular facts. In the above 
example, the sentence does not explain how the company admitted there was a 
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major construction defect, describe the nature of the defect, or discuss how or why 
the company refused to fix the defect. 

Bad Example 

® This is a case in which the XYZ · Construction Company, 
which is a builder of homes, built a house for my client, the 
Orange family, and when it built the home it failed to provide 

the three-feet padding in the base unit of the extended porch as required 
by the state code, and the failure to provide this padding created a series 
of structural integrity issues which we believe constitute a major con 
struction defect and after the Orange family complained to XYZ, the 
company sent a letter to them admitting that XYZ had not provided the 
proper padding and that this was a major defect but then the project was 
placed on hold by one of XYZ's engineers because XYZ experienced a 
surge of complaints in another neighborhood and so it focused on that 
neighborhood and ignored my clients. 

PJR: I didn't quite follow that. What exactly happened here? 

There is nothing wrong with telling the.jurors the facts of your case. But don't 
pack all the facts into your one-sentence description at the beginning of your open 
ing statement. Doing so makes the jurors work too hard too early in the process. 

This case involves a man who got himself fired from his job so that he 
could sue the company and try to make money through a lawsuit rather 
than through good, honest work. 

PJR: I always thought it was unfair when people tried to get themselves 
fired just to make some money. I never did that, and it really bugs me when 
people do that. I remember a guy at work who brought that ridiculous lawsuit 
against the company I work for. That was a big joke. 
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I How to Introduce Your Theme 
I 

- _..__ ThisJB_a_ cas1L.ab_o_ut -• 

- 

[ Ihill._c_a£J1-in_v..01'_e_g 
-- ---- I: 

I': 

- -- --- -- -- 

_ lo.ibig _ea£e 
r-- - - - - - -- 

- __J,AJ_e_ar_e going to_sbmu _yo_ulbat 
' 

- - - -- 

_ 1'iolLU1ill Re.e tb_at 
- -- --- 

The_evidenc__e illilLghow that i 
- 

' - 
I A ) D ,.JLJ.Lli_p.LO.lliLibB t Ii 

- - - - 

.Ihs case eoneerns - 

----- -- --- ·- 

Qurinf) the triat__y_au'll lesrn tb.at 
- - - : 

- - +[NoJn±r.o_ducJioo] 
-- - 

- 

- -,. ... . .. .. - -. 

30 National Institute for Trial Advocacy 
Special Printing of Power Trial Method, 2d, Chapter Three (FBSP1454) 

(c) 2018 National Institute for Trial Advocacy 



© NITA 2018 degan 2018-03-09 

Jefferson Bar Assoc.31st Annual CLE by the Sea, April 11-14, 2018 

Understanding the Theme Thing 

In this case, a group of business people took a gamble and lost, and now 
they want to go back in time and change their bet. 

PJR: These business people are always trying to have it both ways. If they 
made an investment and it didn't go well, then they should have to accept the 
ronsequma.i [ust like everybody else. 

Do you agree with the PJR for each point? 

We are going to show that a supplier sold our company some wood 
that worked fine in our product for about a year, and then the supplier 
changed the way it made the wood, and our company experienced prob 
lems as a result. 

PJR: If it ain't broke, don't fix it. This product was working fine until the 
supplier made some kind of change to the wood. Sounds to me like the change 
must have caused the problems. 

One important note about evidence: You'll need to decide the extent to which you 
want to base your theme on undisputed facts (the more conservative approach) or 
disputed facts (the more aggressive approach). Remember that the PJR will change 
dramatically if you fail to prove your theme with credible evidence. 
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EMERGENCY: Your opponent uses an argumentative theme 
that you were not expecting her to use during 
her opening statement. 

RESPONSE: Quickly consider whether you need to object 
or whether you need to address the theme 
during your opening. After your opening, 
determine whether you need to revise your 
witness examinations to address your 
opponent's new theme. 

3.3 Fairness Points 
In addition to summarizing your message in one sentence, you should make "fair 

ness points" to the jurors during the trial. These points do not necessarily have to relate 
to each other, and they need not Aow from your one-sentence description of the case. 

These fairness points do not depend on the particular instructions given by the 
court or the particular elements of your claims. One of the most common mistakes 
inexperienced trial lawyers make is to place too much emphasis on the legal ele 
ments of their claims and the proof required to satisfy those elements. It goes with 
out saying that you will lose your case if you cannot prove the legal elements that 
make up your claims. In every case, therefore, you need to create some sort of matrix 
in which you connect the evidence you want to offer to the legal elements of all 
your claims or defenses. But juries do not necessarily go into jury rooms with legal 
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elements on their minds. They also think in terms of basic fairness solely. So give 
them what they want: a sense of fairness. 

To understand how best to arrive at your fairness points for trial, you should set 
aside the legal elements of your claims or defenses for a moment and ask yourself 
these questions: Why is it fair for my client to win? Why would it be unfair for the 
other side to win? The answers to these questions have little to do with the elements 
of the claims or the instructions to the jury. The answers instead have everything to 
do with ordinary life experiences and ordinary conversations. 

Experienced trial lawyers focus on fairness points to win their trials. 

Another way to think about fairness points is to ask yourself if there is something 
good about your client that you can share with the jurors. List everything you can 
imagine that shows that your client is a good person or company and your client 
has engaged in good behavior. Then ask if there is something not so good about the 
other side. Finally, think about whether something about the relationship between 
the parties suggests that it would be unfair for you to lose. 

Testing One-Sentence Descriptions 
Not So Creative: 

To your spouse: "Here's my theme for trial: _ 
Is it any good?" 

A Bit More Creative: 

To your hairstylist: "There's this guy who _ 
What do you think?" 

A Little Over the Top: 
On an elevator: "Hey everyone. What do you think about 

_____ ? Anyone?" 
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Here are examples of the types of points you might want to make at your trial, 
either explicitly or implicitly, followed by the PJR. 

Do you see a different PJR for these points? Why? 

The defendam made over$] ,000,000 in profirs in his business dealings, 
and we are only asking that he return $100,000 to the plaintiff. 

PJR: The defendant is still going to make a lot of money if he gives the 
plaintiff what he's asking for. It's not going to be a big deal for him. 

* * * 
The defendant has meticulous records for everything he ever did in his life, 
but he cannot show you any records relating to the transactions in this case. 

PJR: It seems a little fishy that the only transactions without supporting 
records are for the one time the defendant is sued. Something seems wrong here. 

* * * 
The only thing the defendant does is make this one product, and the 
entire future of the company depends on the success of that product. 

PJR: I wouldn't want to do anything to completely shut down the defen 
dant company. That would be pretty harsh. I hope we can resolve this case 
without destroying the company. 

* * * 
Our company has been around for over eighty years, and no one has ever 
suggested until this case. 

PJR: The company's history seems pretty clean. It doesn't seem like the type 
of company that would engage in that type of behavior. 

Watch for these points at your next trial. 

While my client worked seven days a week to help this company, the 
owners of the company, who are now suing my client, worked· short 
hours and took long vacations. 

PJR: I can't stand it when people get rich without working for their money. I 
don't want to give them any more money. They'll be fine without any damages. 

* * * 

34 

My client is a surgeon who does one thing and one thing only: She saves 
lives every single day. 
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PJR: I like that doctor. She really tries to help people. She is a life-saver. 
Im not going to hurt her career in this case. 

* * * 
My clients are hard-working people with families. 

PJR: I like hard-working people with families. They should get more of a 
break in life. · 

* * * 
A judgment against my clients would ruin their business and force them 
to fire over fifty people. 

PJR: I wouldn't want to be responsible for fifty people losing their jobs. 

* * * 
All the executives at the defendant company will tell you that they are 
ashamed at how the company acted in this case. 

PJR: If the higher-ups at the company think something is wrong with this 
deal, then something must be wrong. 

* * * 
A judgment against the defendant will be like a drop of water on a 
windshield-the company won't even notice it. 

PJR: I'll sleep fine tonight if I rule against the defendant. It's no big deal. 
Be careful. Some of the above points might be improper if you make them explic 

itly in open court; indeed, some of these points may be the subject of motions in 
limine (see discussion below). Use good judgment and find a proper purpose before 
suggesting or implying any of these or similar points. 

The above list contains points that might work in some cases and might not work 
in others. The list and the PJRs are designed to jump-start your thought process. 
Everyone's list will vary depending on the circumstances of the case. Even experi 
enced trial lawyers, moreover, will disagree on the PJR for each item on the list. 

Do not forget about the elements at issue in your case. You will spend the major 
ity of your time preparing for trial by focusing on the merits. If you are missing an 
element, either the judge or jurors will most likely rule against you. The merits will 
dominate the presentation of evidence at trial. But your one-sentence description 
and your fairness points will, in the end, help turn the jurors in your favor. A jury 
rarely reasons, "I know it will be extremely unfair for this side to win, but we think 
that side should win anyway." 

Don't forget that merits still matter in a jury trial. 
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Good Guy 

noble profession 

local employer 

long history of good behavior 

great reputation 

Bad Guy 

has been fined in the past 

key documents lost or destroyed 

looking for windfall 

plays hardball 

In short, you have to keep your eye on two things: the legal requirements and the 
simple jury themes. If you can translate the former into the latter and combine them 
both at trial, your odds of success improve dramatically. 
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3.4 Reacting to Your Opponent's Themes 
Let's suppose you have followed the PTM approach, and as part of that approach, 

you've developed an effective one-sentence description and an impressive list of fair 
ness points. You show up for trial, and as soon as your opponent opens her mouth, 
she hits you with two or three de.v;:isr;:irine fairness points and a knock-out descrip 
tion of her case. Without any response, you are limited to complaining that your 
opponent has "pulled a fast one" on you by her aggressive use of trial themes. And 
the more complaining you do, the worse you fed. 

To avoid a strategic ambush at trial, put yourself in the position of your oppo 
nent. Try to describe your opponent's case in one sentence and make a list of all the 
fairness points available to your opponent. This will not be as easy as you think. 
You may believe your opponent has no case-none at all-and the only fair result 
is for your client to win and your opponent tO lose. Guess what? You're wrong. Any 
experienced trial lawyer will know how to sum up their case in a persuasive sentence 
and how t0 fight you with a long list of fairness points. You need tO do so as well. 

One of the most difficult decisions is whether to try to prevent 
opposing counsel from making certain fairness points. 

Once you have thought about your opponent's potential persuasive points, you 
then need to develop a strategy for responding. You may need to change your one 
sentence description to accommodate your opponent's description, and you may 
need to add or drop some of your fairness points. 

You also may need to file motions in limine to prevent your opponent from mak 
ing certain fairness points, such as mentioning your client's net worth at trial. But 
watch out: you may have done a better job at coming up with fairness points against 
your client than your opponent did, and you might not want to give your opponent 
any new ideas for how to win at trial. 
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